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m Abstract. The purpose of the study — determine the possibility of releasing a person from criminal liability
in connection with the transfer on bail to another entity, except for the staff of the enterprise, institution,
organisation (in particular, the labour collective established by an individual entrepreneur), and suggest
appropriate proposals for improving the legislation of Ukraine. Methodology. The methodological foundation
of the study is the dialectical-materialistic method of scientific cognition of socio-legal phenomena, and
general scientific and specific methods of legal science, namely: system-structural, comparative legal, logical-
legal (dogmatic), and statistical. The scientific originality of the study is to prove the possibility within the
current legislation to release a person from criminal liability and to transfer them to the bail of the labour
collective established by an individual entrepreneur, and to substantiate the expediency of preserving the
institution of exemption from criminal liability. This institution must be included in the new Criminal Code
of Ukraine, which is currently under active development. One of its essential components should be the
release of a person from criminal liability in connection with bail. Therewith, the law should stipulate that the
entity that takes a person on bail can be a collective of a legal entity or its separate subdivision, and a labour
collective established by an individual entrepreneur (if the accused is a member of the relevant collective).
Conclussions. The list of sureties can be extended by the legislator, in particular, by persons who deserve trust
and special trust. When applying to the court with a petition, they must undertake written obligations, the
content of which is subject to explicit legislative regulation (with a mandatory list of specific control measures
to monitor the behaviour of the person released from criminal liability)
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= Introduction

The national legal system tends to abandon strict pu-
nitive measures and apply alternative forms of crime
prevention. Such forms include the institution of ex-
emption from criminal liability provided by the cur-
rent criminal legislation. One of the types of such re-
lease that occupies a prominent place in the practice
of application is the release from criminal liability in
connection with the transfer of a person on bail. Such
type of dismissal allows a person who has committed
a crime, under some circumstances and conditions,
not to be criminally liable, but to plead guilty and re-
form within the work collective and prove that they
are capable of coexisting in society as a regular mem-
ber of it and not to violate the law [1].

The presence of these provisions in criminal leg-
islation is an indicator of the level of civilisation of
society. It is confirmed by a significant number of in-
ternational legal acts adopted in this area, and the re-
sults of recent scientific research; [2-4]. But current
trends in domestic law-making raise doubts about
the political will to support such a course.

To reform the legislation of Ukraine, in particular
criminal law, the Decree of the President of Ukraine
No. 584/2019 of August 7, 2019, established the
Commission on Legal Reform, part of which is the
Working Group on the Development of Criminal Law,
one of the key tasks of which is to ensure the devel-
opment and submission to the President of Ukraine
of coordinated proposals on improving the legal sys-
tem of Ukraine considering the current challenges
and requirements of a democratic society, in particu-
lar the preparation and generalisation of proposals
for amendments to the legislation on criminal law.
The group has now completed the discussion of the
General Part and several sections of the Special Part
of the new Code. The text of the draft new Criminal
Code of Ukraine was published on March 29, 2021.

Theorists and practitioners discuss different posi-
tions in this project [5-10]. However, today there is a
lack of attention from scientists of the institute of ex-
emption from criminal liability. It is of great concern
that the mentioned draft Criminal Code of Ukraine
eliminates this institution as such. It contradicts the
concept of humanisation of criminal legislation.

As rightly noted in the scientific literature, in
terms of humanism, the institution of exemption
from criminal liability is associated with the econo-
my of judicial repression, respect for the inalienable
rights and freedoms of the person who committed the
crime, and the establishment of favourable criteria
for exemption from criminal liability, depending on
age, health, ability to work and other characteristics.
In the rule of law, when addressing the issues of crim-
inal liability, special attention is paid to the intersec-
toral institute of exemption from criminal liability as
a compromise in the restoration of social justice and
the promotion of law-abiding behaviour [11].

The national legislator has established that a per-
son who has committed a criminal offence or a minor
crime for the first time, except for corruption criminal
offences, violations of traffic safety rules or operation
of transport by persons who were driving vehicles
under the influence of alcohol, drugs or other intox-
ication or under the influence of drugs, that reduce
attention and speed of reaction and sincerely repent-
ed, may be released from criminal liability with the
transfer of it to the bail of the staff of the enterprise,
institution or organisation at their request, provided
that within a year from the date of transfer to bail
it justifies the trust of the staff, does not evade edu-
cational measures and does not violate public order
(Part 1 of Article 47 of the Criminal Code of Ukraine).

The practical implementation of this provision has
several problems relating to the legal nature, prerequi-
sites and grounds for exemption from criminal liabili-
ty in connection with bail, aspects of which have al-
ready been explored by domestic scholars [1; 12; 13].

In the research, the problems that have been
lacking scientific attention will be outlined. One of
them is the possibility of exemption of a person from
criminal liability in connection with the transfer of
some legal entities, belonging to the circle of enti-
ties specified in Article 47 of the Criminal Code of
Ukraine (enterprise, institution, organisation), to the
bail of the collective, which belongs to the circle of
subjects specified in Article 47 of the Criminal Code
of Ukraine, encourages discussion among scientists
and practitioners. In particular, it concerns associa-
tions of co-owners of apartment buildings, religious
communities, branches of political parties, separate
divisions of business entities, etc.

The purpose of the study is to determine the pos-
sibility of releasing a person from criminal liability in
connection with the transfer on bail to another enti-
ty, except for the staff of the enterprise, institution,
organisation (in particular, the labour collective es-
tablished by an individual entrepreneur), and suggest
appropriate proposals for improving the legislation.

The following tasks have been identified to
achieve this purpose:

1) to substantiate the possibility of exemption of
a person from criminal liability in connection with
the transfer of the person on bail to the labour col-
lective established by an individual entrepreneur in
modern legal realities;

2) to determine the general grounds for such dis-
missal and specifics of their legal assessment in mod-
ern conditions;

3) to substantiate the expediency of preserving
the possibility of releasing a person from criminal
liability in connection with the transfer of the per-
son on bail in the draft of the new Criminal Code of
Ukraine (with the definition of the specifics of legis-
lative regulation).
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The scientific originality of the study is to prove
the possibility within the current legislation to release
a person from criminal liability on the guarantees of
the labour collective established by an individual
entrepreneur and to substantiate the expediency of
preserving the institute of exemption from criminal
liability in the new Criminal Code of Ukraine.

= Outline of the Main Material

In judicial practice, the problem of the possibility
of releasing a person from criminal liability in con-
nection with the transfer of the person to the bail of
the labour collective of such a business entity as a
sole proprietor periodically arises. After all, the exact
definition (lexical construction) that combines the
concepts of a collective and one person is immedi-
ately (intuitively) perceived as violating logic. Thus,
accordingly, the prosecution, in the case of filing a
petition of this content, rejects the possibility of its
satisfaction, guided by the fact that the individual
entrepreneur is not an enterprise, institution or or-
ganisation, and therefore, by the provisions of Art. 47
of the Criminal Code of Ukraine, is not a subject that
can bail the accused.

Considering the above, it is established:

1) an employee of business entities that explicitly
falls under the legislative definition of an enterprise,
institution or organisation can be released from crim-
inal liability in connection with the transfer to the
bail of the labour collective;

2) an employee of business entities that do not
fall under this definition (in particular, individual en-
trepreneurs) — is not allowed.

This approach contradicts Article 24 of the Con-
stitution of Ukraine, which states: “Citizens have
equal constitutional rights and freedoms and are
equal before the law.

There can be no privileges or restrictions on the
grounds of race, colour, political, religious and oth-
er beliefs, gender, ethnic and social origin, property,
place of residence, language or other characteristics”.

Thus, in the case of refusal to release a per-
son from criminal liability in connection with bail
(based on the fact that the staff of the individual
entrepreneur is not a proper subject of bail), the ac-
cused is discriminated against based on the place of
work by depriving them of the right to be released
from criminal liability in connection with bail to the
labour collective.

In addition, it should be noted that the definition
of an enterprise is contained in Part 1 of Article 62 of
the Commercial Code (CC) of Ukraine, which states
that an enterprise is “an independent business entity
established by the competent state authority or lo-
cal self-government body or other entities to provide
for public and personal requirements through the
systematic implementation of production, research,
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trade and other economic activities in the manner
prescribed by this Code and other laws”.

The above definition is fully consistent with the
provisions of the legislative regulation of sole pro-
prietorships contained in Chapter 5 of the Civil Code
(CC) of Ukraine. In addition, the definition of en-
terprise fully corresponds to the definition of small
business entities, which is given in Part 3 of Article
55 of the Civil Code of Ukraine, which states: “Small
business entities are: individuals registered by the
procedure established by law as individual entrepre-
neurs, whose average number of employees for the
reporting period (calendar year) does not exceed 50
people and the annual income from any activity does
not exceed the amount equivalent to 10 million eu-
ros, determined at the average annual exchange rate
of the National Bank of Ukraine”.

Part 4 of Article 62 of the Civil Code of Ukraine
provides a list of attributes inherent in an enterprise:
“An enterprise is a legal entity, has separate proper-
ty, an independent balance sheet, accounts in banks
and can have seals”. As for such attributes of the en-
terprise as separate property, independent balance
sheet, accounts in banks, and seals, the majority of
individual entrepreneurs as small business entities
have them, as they cannot function without them.

Thus, the only feature that distinguishes between
an enterprise and a sole proprietorship is the status
of a legal entity, which the latter is not technically
endowed with. In this regard, noted that, according
to Art. 51 of the Civil Code of Ukraine: “Regulatory
legal acts regulating the entrepreneurial activity of
legal entities shall be applied to the entrepreneurial
activity of individuals unless otherwise provided by
law or follows from the essence of relations”.

On January 14, 2011, the Ministry of Justice of
Ukraine provided clarifications regarding the status
of the individual entrepreneur, stating that the status
of an individual entrepreneur is a legal status that
certifies the right of a person to engage in entrepre-
neurial activity, namely: independent, initiative, sys-
tematic, at own risk economic activity performed by
business entities (entrepreneurs) to achieve econom-
ic and social results and profit.

Therewith, the legal status of “individual entre-
preneur” does not in itself affect or in any way limit
any competencies of a person arising from their civil
legal capacity.

The Ministry of Justice of Ukraine in the said clar-
ification noted that in commercial legislation “legal
entity” and “individual entrepreneur” are covered by
a common concept — “business entity”.

In addition, it should be noted that a sole pro-
prietorship and an enterprise (as business entities)
are covered by a single concept — “business entities”.
According to Part 2 of Article 3 of the Civil Code
of Ukraine, economic activity performed for the
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achievement of economic and social results and to
obtain profit is entrepreneurship.

In addition, this clarification of the Ministry of Jus-
tice of Ukraine states that an individual entrepreneur
in civil and economic relations is a multilateral par-
ticipant. The principles of its business activity are
similar to legal entities, while in private relations,
despite any changes in its status, it remains a citizen
- an individual. Thus, it is necessary to distinguish
between these different spheres of relations.

According to Article 51 of the Civil Code of
Ukraine, the provisions of specific (commercial) leg-
islation should be applied to individual entrepreneurs
if the subject of regulation is their entrepreneurial
activity. Instead, the provisions of civil legislation
should be considered if the subject of regulation goes
beyond the limits of entrepreneurial activity, affect-
ing the private interests of the subject, and is fully
regulated by the Civil Code. After all, a sole propri-
etor and an individual have different tax and legal
statuses. Thus, a sole proprietor is endowed with all
the properties of a legal entity.

In addition, it should be noted that, by the provi-
sions of Art. 47 of the Criminal Code of Ukraine, the
accused can be taken on bail not by an enterprise,
institution or organisation, but by their collective.

The possibility of the existence of the labour col-
lective is provided by the law. After all, the definition
of the labour collective is defined in Part 1 of Art.
252-1 of the Labour Code of Ukraine (hereinafter -
the Labour Code), according to which the labour col-
lective of the enterprise is established by all citizens
who participate in its activities based on the labour
agreement (contract, agreement), and other forms
regulating the labour relations of the employee with
the enterprise.

As stated above, the sole proprietorship, by the
provisions of the law, is:

— a small business entity (according to Part 3 of
Article 55 of the Civil Code of Ukraine, such entities
are individuals registered by the procedure estab-
lished by law as individual entrepreneurs, whose av-
erage number of employees for the reporting period
(calendar year) does not exceed 50 people, and the
annual income from any activity does not exceed the
amount equivalent to EUR 10 million, determined
at the average annual exchange rate of the National
Bank of Ukraine);

— the employer (according to Part 3 of Article 1
of the Law of Ukraine “On Labour Protection”, the
employer is the owner of an enterprise, institution,
organisation or its authorised body, regardless of the
form of ownership, type of activity, management,
and an individual who uses hired labour).

The aggregate analysis of these provisions allows
asserting that the sole proprietor is authorised to
hire employees based on the employment agreement

(contract, agreement), and other forms regulating the
employment relationship between the employee and
the enterprise. Such employees are hired to perform
joint labour activities within the framework of the
implementation of the purpose of economic activity
performed by the individual entrepreneur. Therefore,
a set of employees hired by a sole proprietor consti-
tutes a labour collective.

In the end, in the process of resolving the issue
of releasing a person from criminal liability in con-
nection with the transfer of a sole proprietorship to
the labour collective, the position of the Supreme
Court of Ukraine (SC) should be applied regarding a
broad understanding of the terminology of the law.
In particular, this is the resolution of December 4,
2018 (case No. 161/3885/16-k), in which it is not-
ed that the established judicial practice of a broad
understanding of certain concepts is the reason for
applying them to justify court decisions. Thus, the
possibility and expediency of exemption from crimi-
nal liability should be assessed in light of compliance
with the general principles of exemption from crim-
inal liability in general and in connection with the
bail of the labour collective in particular.

Currently, in Ukraine, there are numerous cas-
es of releasing persons from criminal liability on the
bail of the individual entrepreneur's team, by the
provisions of Art. 47 of the CPC of Ukraine.

For example:

1. Rulings of the courts of the first instance that
were not appealed:

— The ruling of the Pustomyty District Court of
Lviv region of March 1, 2019 (Case No. 450/819/18
Proceedings No. 1-kp/450/61/19) — the accused was
released from criminal liability under Part 2 of Art. 15,
Part 1 of Art. 185 of the Criminal Code of Ukraine and
transferred to the bail of the individual entrepreneur.

— Resolution of the Zvenyhorod District
Court of Cherkasy region of April 2, 2019 (case
No. 694/37/19) - the accused was discharged from
criminal liability under Part 1 of Art. 309 of the Crim-
inal Code of Ukraine in connection with the transfer
of the individual entrepreneur's team on bail.

— The ruling of the Zhovtnevyi District Court of
Mariupol, Donetsk region, dated March 13, 2020
(case No. 263/13567/17) — the person was released
from criminal liability under Part 2 Art. 345 of the
Criminal Code of Ukraine based on Art. 47 of the
Criminal Code of Ukraine in connection with the bail
of the individual entrepreneur.

— Resolution of the Cherkasy District Court
of Cherkasy region dated August 9, 2018 (case
No. 1-kp/707/227/18) — a person was released from
criminal liability for committing a criminal offence
under Part 1 Art. 286 of the Criminal Code of Ukraine
in connection with his bail to the collective of indi-
vidual entrepreneurs, etc.
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2. Rulings of the courts of appeal that were not
disputed in the Supreme Court of Ukraine:

—The decision of the Court of Appeal of Kirovograd
region of October 25, 2011 (case No. 11-867/11) up-
held the decision of the Vilshany District Court of
Kirovograd region of August 10, 2011, by which the
accused was released from criminal liability under Part
1 of Art. 263 of the Criminal Code of Ukraine in con-
nection with the bail of the individual entrepreneur.

— The decision of the Court of Appeal of Mykolaiv
region as of July 22, 2015 (case No. 490/4611/15-x)
upheld the decision of the Central District Court of
Mykolaiv as of June 2, 2015, on the release of a per-
son from criminal liability under Part 1 of Art. 396 of
the Criminal Code of Ukraine in connection with the
bail of the individual entrepreneur.

3. Decisions of the Supreme Court of Ukraine:

— In criminal cases, where the cassation instance
resolved the issue of transferring a person to the bail
of the labour collective of a specific individual entre-
preneur (case No. 158/2745/19, Decision of the Su-
preme Court of Ukraine of December 22, 2020; case
No. 127/31068/19,

- Ruling of the Supreme Court of Ukraine of Au-
gust 12, 2020; case 5-5095km13,

- Ruling of the Supreme Court of Ukraine of De-
cember 12, 2013) in the courts of all instances none
of the participants of the criminal proceedings chal-
lenged (and did not question at all) the possibility of
releasing a person from criminal liability in connec-
tion with the bail of the individual entrepreneur.

Thus, the Supreme Court, by the panel of judges
of the Second Trial Chamber of the Criminal Court
of Cassation, by its Resolution of December 22, 2020
(case No. 158/2745/19), upheld the decisions of the
courts of the first and appellate instances, which re-
leased the accused of committing a criminal offence
under Part 2 of Art. 185 of the Criminal Code of Ukraine
and transferred them to the bail of labour collectives
(the sole proprietor's store and the labour collective
of condominiums “Kravchuk 48” - respectively). The
Supreme Court of Ukraine ( and the courts of first and
appellate instances) did not make any reservations
regarding the impossibility of such release in con-
nection with the bail of the individual entrepreneur.

In the ruling of August 12, 2020 (case
No. 127/31068/19), the subject of the Supreme Court's
research was the possibility of releasing a person from
criminal liability in connection with the transfer of
the sole proprietorship team on bail. Expressing its le-
gal position, the Supreme Court noted the impossibil-
ity of releasing a person from criminal liability with
bail in connection with the commission of two crimes.
The Supreme Court of Ukraine (and the courts of first
and appellate instances) did not have any reserva-
tions about the impossibility of such release in con-
nection with the bail of the individual entrepreneur.
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An indispensable condition for the release of a
person from criminal liability in connection with the
bail of the collective of an individual entrepreneur
is compliance with the requirements established by
Art. 47 of the Criminal Code of Ukraine and other pro-
visions of the criminal and criminal procedural laws.

The analysis of this provision gives grounds to as-
sert that these requirements should primarily include
sincere repentance and the presence of a team of an
enterprise, institution or organisation.

Both in theory and practice, a person's sincere
remorse as a condition for exemption from criminal
liability is strongly connected with the plea of guilty
and consent to the closure of criminal proceedings on
the specified non-rehabilitating ground. In the pro-
cess of exemption from criminal liability, the state
forgives the person who committed the crime. Ac-
cordingly, the latter must admit their guilt and sin-
cerely repent of the act. If a person does not agree to
release and does not admit their guilt, then in this
case it cannot be applied. And from this moment the
general rule of the principle of innocence begins to
operate, according to which a person is presumed in-
nocent until proven guilty in a court of law [1].

Some scholars insist that a person can be released
from criminal liability only after being found guilty of
acrime in a court verdict, as there can be no release of a
person from criminal liability outside the sentence, as
thereisnothingtoreleaseapersonfrominthiscase[14].

The author supports the other position, as crim-
inal legislation contains the institute of exemption
from serving the sentence, which comes into force
after the conviction. As noted, before the verdict, a
person may be released from criminal liability, and
after the verdict — from punishment.

An example of refusal to release from criminal
liability in the absence of such grounds as sincere re-
pentance and confession of guilt is the Ruling of the
Synelnikivskyi City District Court of Dnipropetrovsk
region on March 28, 2018. As stated in the document,
the grounds for such dismissal is sincere repentance
of the person, which indicates their desire to atone to
the staff of the enterprise, institution or organisation
and to correct their behaviour. A person who has not
pleaded guilty to a crime cannot be released on bail.
Although the accused did not object to the bail of
the staff and supported the request, but did not plead
guilty to the crime. Thus, the person was refused to
be released from criminal liability in connection with
the transfer on bail on the grounds of not pleading
guilty to the crime, which indicates that the person
did not repent of the crime, and therefore the state
can not forgive them, perhaps, what they did not
commit. It is a necessary condition for the application
of this type of exemption from criminal liability [1].

Concerning the content of sincere remorse, the
Resolution of the Supreme Court of Ukraine on
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October 30, 2018 (case 559/1037/16-k), states: “The
main form of manifestation of sincere remorse is a
person's full confession of guilt and a truthful ac-
count of all the circumstances of the crime known
to them. If a person conceals the essential circum-
stances of the crime, which greatly complicates its
disclosure, pleads guilty only partially to avoid a fair
punishment, their repentance cannot be considered
sincere and genuine.”

One significant conclusion follows from the above
provision: before considering a petition for release
from criminal liability in connection with the trans-
fer of a person on bail on the merits, the court must
interrogate the accused and examine other evidence
to conclude whether they are concealing the essential
circumstances of the committed criminal offence.

The resolution of the Supreme Court of Ukraine
of March 22, 2018 (case No. 759/7784/15-k) states:
“Repentance implies, in addition to the recognition
by the person of the fact of committing a crime, an
actual, frank, and not an imaginary confession of
guilt in committing a particular crime, sincere regret
about it and condemnation of their behaviour, which
should primarily be expressed in the person's attempt
to compensate for the damage caused by the crime,
the desire to correct the consequences of the crime.
The fact of sincere repentance of a person in commit-
ting a crime should be reflected in the materials of
criminal proceedings.”

Although this provision refers to the person's at-
tempts to compensate for the damage caused by the
crime, in practice, prosecutors and representatives of
victims often associate sincere remorse with the full
and unconditional recognition by the accused of the
civil claim filed in criminal proceedings.

First, according to this logic, the accused does
not have the right to sincerely repent if he does not
have the means to satisfy a civil claim (in particular,
an exorbitant one).

Secondly, the accused is not always a proper
defendant in a civil action in criminal proceedings.
Thus, in cases where the damage is caused by a
crime under Part 1 of Art. 286 of the Criminal Code
of Ukraine, and the vehicle does not belong to the
accused, the latter cannot be a proper defendant, as,
according to Part 2 of Art. 1187 of the Civil Code
of Ukraine, damage caused by a source of increased
danger is compensated by a person who, on the ap-
propriate legal ground (ownership, another property
right, contract, lease, etc.), owns a vehicle, mecha-
nism, another object, the use, storage or maintenance
of which causes increased danger.

The source of increased danger, which caus-
es harm to the victim during the commission of a
crime under Part 1 of Art. 286 of the Criminal Code
of Ukraine, is a vehicle. And if this vehicle does not
belong to the accused, the latter can be the subject of

compensation only in case of recourse of the vehicle
owner, by the requirements of Art. 1191 of the Civil
Code of Ukraine.

In addition, according to the Law of Ukraine of
July 1, 2004, No. 1961-IV “On compulsory insurance
of civil liability of owners of land vehicles” in the
event of an insured event, it is the insurance compa-
ny that must compensate the victim for the damage
caused to health.

Therewith, the legislation of Ukraine does not
prohibit the accused from compensating the victim
for material and moral damages outside the civil ac-
tion. Thus, the accused does not have to admit the
civil claim in entirety or even in part. They can take
independent steps to compensate for the damage, but
they must be reflected in the case file.

Many discussions in the theory and practice of
applying for the exemption from criminal liability in
connection with the transfer of a person to collective
bail arise due to the grounds, content, forms and pro-
cesses of filing a petition for such release, as these
issues are not sufficiently regulated in the Criminal
Procedure Code.

First of all, it concerns the grounds for filing the
petition. It refers to the fact of the general meeting of
the staff, the discussion of the issue of bail, the results
of such discussion and the decision taken by the staff.

Judicial practice is unified in matters of mandato-
ry documentary confirmation that the decision of the
collective to take a person on bail was taken at the gen-
eral meeting of the collective in the presence of a quo-
rum. Thus, by the decision of the Kyiv District Court of
Odesa dated August 24, 2018 (case No. 520,/8485/17),
the request for the release of the accused from crim-
inal liability in connection with the transfer on bail
to the labour collective was denied. The reason for
this decision was that the petition of the director of
the enterprise was not accompanied by evidence of
the fact of the meeting of the staff. Therefore, the
court concluded that the staff meeting was not held.

Thus, in confirmation of the circumstances spec-
ified in the petition, at least a copy of the minutes of
the general meeting of the collective of the relevant
entity, evidence confirming that the accused belongs
to the members of this collective, and a copy of the
extract from the Unified Register of Legal Entities
and Individual Entrepreneurs must be provided.

Therewith, the court's verification of the circum-
stances specified in the petition should not go to
extremes. Thus, in case No. 127/12870/20, the Vin-
nytsia Court of Appeal dismissed the appeals of the
victim and the prosecutor against the decision of the
court of the first instance to release the person from
criminal liability in connection with the transfer of
the person to the bail of the individual entrepreneur.
One of the grounds for these appeals was that the min-
utes of the general meeting of the PE's staff did not
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contain the signatures of the persons present at the
meeting, and there was no evidence that they were in
an employment relationship with the PE. The court
quite rightly considered the presence of the minutes
signed by the chairman and secretary of the meeting,
certified by the sole proprietor's seal, to be sufficient.

Therewith, it should be clearly understood from
the content of the petition and the minutes of the
general meeting of the collective: 1) the issue of re-
leasing the accused from criminal liability was put
on the agenda and discussed; 2) the conditions for
releasing the accused from criminal liability and the
obligation of the staff to control their behaviour were
explained to those present; 3) the accused undertook
to the staff to participate in educational activities and
the legality of their behaviour; 4) those present at
the meeting decided by voting to take the accused
on the staff's bail and to apply to the court with a
corresponding petition; 5) if the court satisfies the
said petition, the staff is obliged to take educational
measures against the accused and to monitor the le-
gality of their behaviour.

Considering the above, it should be noted that,
according to the decision of the Kyiv District Court of
Odesa of August 24, 2018 (case No. 520/8485/17),
the petition was denied since “specific educational
measures were not specified, it was not indicated
what measures of influence were planned to be ap-
plied to correct and re-educate the accused, and the
responsible person was not indicated”.

Notably, in some other cases, the prosecution
and representatives of the victims insisted on the
necessity to specify in the petition a clear, detailed
and realistic list of educational measures to be tak-
en against the accused in case of release from crim-
inal liability.

But currently, in the legislation of Ukraine, there
are no requirements to define in the petition for the
release of a person from criminal liability with the
transfer of the person to the bail of the staff of the
enterprise, institution or organisation a list of edu-
cational measures that will be taken against the ac-
cused in case of release from criminal liability, and
requirements for the clarity and detail of this list.

In addition, it is considered premature to talk
about the list of such measures until the court de-
cides on the release from criminal liability in con-
nection with the transfer of the person on bail. The
court may make another decision that excludes the
application of such measures. Therefore, the specific
list of educational measures and the person respon-
sible for their implementation should be determined
after the court decision.

Therefore, it is not surprising that in modern court
decisions it is quite difficult to find a list of education-
al measures that should be applied to the accused in
case of release from criminal liability in connection
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with the transfer of a person to the collective bail.

In general, nowadays the educational role of col-
lectives of enterprises, institutions, and organisations
is not as relevant as it was in the Soviet Union. Ac-
cordingly, the educational measures that were used
in those days have now lost their relevance. Moreo-
ver, in modern business entities, the administration
is mostly not entrusted with educational functions,
since ensuring labour discipline is usually performed
through the implementation of control functions.

In addition, the Ministry of Social Policy of
Ukraine has developed Methodological Recommen-
dations on the introduction of mentoring, approved
by Order No. 1611 of 11 October 2017, according
to which mentoring involves on-the-job training by
transferring the experience and knowledge gained
by experienced employees to a person who requires
professional training and the development of the
necessary skills. The analysis of the above definition,
and the content of the recommendations themselves,
demonstrates that the institute of mentoring is de-
void of an educational component.

Therewith, the organisation of educational work
is entrusted to authorise senior officials in law en-
forcement agencies (National Police of Ukraine, Se-
curity Service of Ukraine, Armed Forces, etc.) Such
work is implemented mainly within the framework
of the professional training system and the mentor-
ing institute. It is the mentoring system that provides
individual educational influence on the trainee [15].

Considering the above, it can be concluded that
in modern conditions it is inexpedient to determine
a certain list of educational measures about a person
released from criminal liability in connection with
bail. It is advisable to define control measures with
the appointment of a person (persons) responsible for
their implementation (analogue of a mentor). There-
with, the application of educational measures to a
person taken on bail should be regulated by law as a
right (and not as an obligation) of the staff.

Control measures, for example, include: daily
checks of the person at the workplace; systematic
monitoring of their behaviour and compliance with
labour discipline; personal reporting of the dismissed
person about the work done, compliance with the
rules of labour (official, transport, etc.) discipline;
visiting the dismissed person at the place of residence
(with interviews of relatives and neighbours about
their behaviour at home), etc. It is quite natural that
these and other control measures should be performed
not by the entire team but by its authorised members.

Thus, it should be noted that it is impossible to
determine the role of the entire staff of a certain
business entity in ensuring the correction of a person
transferred on bail. After all, the influence on such
a person, except for specially authorised members
of the team, can be exercised only by those persons
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who, according to their functional duties, perform
work that allows them to communicate with the per-
son released from criminal liability, to observe them.
Due to a large number of employees of a particular
enterprise, members of a particular organisation, and
all representatives of the team can not be familiar
with the person transferred to bail at all. Therefore,
the authority to apply to the court for the release of
a person from criminal liability should be provided
both for a specific business entity and for its subdivi-
sions, regardless of the number of employees.

Regarding the number of members, an important
issue in terms of release from criminal liability is the
number of members of the team to which the accused
is transferred on bail, and the period during which
the accused is a member of this team. There is a defi-
nite position of the Supreme Court of Ukraine on this
issue (case No. 158/2745/19). Thus, the court deci-
sion states: “As for the prosecutor's arguments about
the impossibility of satisfying the said petition due
to the short period of employment of the person and
the small number of members of the labour collec-
tive that took them on bail, they are untenable, since
the provisions of the law do not contain any require-
ments regarding the number of employees who have
the right to take their employee on bail and the time
during which this person must be employed.”

Therewith, it should be noted that it is advisable
to regulate in the law the minimum number of mem-
bers of the staff of the entity or its subdivision that
takes a person on bail (at least three).

It is considered that according to the logic of the
legislator, applied in the Criminal Procedure Code of
Ukraine, the circle of entities that can take the ac-
cused on bail can be expanded by persons who de-
serve particular trust.

Thus, Article 180 of the Criminal Procedure Code
of Ukraine provides that personal guarantee (as a
preventive measure) consists in the provision by per-
sons whom the investigating judge, the court consid-
ers trustworthy, of a written undertaking that they
vouch for the performance of the suspect, accused
of the duties imposed on them by Article 194 of this
Code and undertake, if necessary, to deliver them to
the pre-trial investigation body or the court at the
first request (part 1).

The number of guarantors is determined by the
investigating judge, the court that chooses the meas-
ure of restraint. The presence of one guarantor may
be considered sufficient only if it is a person who
deserves particular trust (part 1).

The issues of bail in criminal proceedings are
explained in the legal notice of the Ministry of Jus-
tice of April 24, 2017. In particular, it states that a
personal guarantee is based on the court's trust in
the guarantor based on the guarantor's specific moral
qualities and authority.

The right of a person to act as a guarantor is not
limited by law. It is guaranteed by the CPC, regard-
less of the position of the guarantor. The main thing
is that the candidate meets the criteria established by
the procedural legislation.

The number of possible guarantors is not limited.
In each case, the investigating judge or court deter-
mines how many sureties will be sufficient to ensure
the performance of duties by the suspect or accused.

Therewith, the CPC provides for the possibility
of choosing one guarantor if he is a person who de-
serves “special trust”, which may be dictated by their
social status, character or occupation. In particular,
such persons include people's deputies, deputies of
local councils, statesmen, heads of central or local
authorities, persons awarded with state awards, citi-
zens who have outstanding sports awards, etc.

Thus, the criminal law of Ukraine may introduce
an exemption from criminal liability in connection
with the transfer of the accused on bail to individu-
als, and not to a particular collective. Such persons
must be trustworthy and particularly credible. The
content of their written commitment should be regu-
lated and include a specific list of control measures.

Procedural issues of filing a petition for release
from criminal liability in connection with the transfer
of a person on bail to the court are important. Thus,
in the already mentioned case No. 127/12870/20,
the Vinnytsia Court of Appeal rejected the argument
advanced in favour of reversing the decision of the
court of the first instance to release a person from
criminal liability that the minutes of the general
meeting of the labour collective were not sent to the
court by the labour collective itself (these documents
are annexes to a separate motion of the defender),
which raises doubts about the validity of the will of
the labour collective about the accused.

The court quite rightly accepted the position
of the defender, who noted that the procedure for
submitting documents (petitions, applications, com-
plaints, etc.) to the court and their consideration in
court is regulated by the rules of procedural, not sub-
stantive law. The provisions of the Criminal Code of
Ukraine belong to substantive law. Procedural are
the provisions of the CPC of Ukraine.

According to Part 4 of Art. 286 of the CPC of
Ukraine: “If during the court proceedings on the
proceedings, which came to the court with an indict-
ment, a party to the criminal proceedings applies to
the court with a petition to release the accused from
criminal liability, the court must immediately consid-
er such a petition”.

It means that the Court has to consider the motion
of the party to the criminal proceedings. The labour
collective is not a party to criminal proceedings and,
therefore, is not endowed by the Criminal Procedure
Code of Ukraine with the right to apply to the court
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with a petition for exemption from criminal liability.
However, such a right is provided for the defence, in
particular, for the accused and their defence counsel.
Thus, the team appealed to the court using the proce-
dural powers of the defender.

m Conclusions

In the new Criminal Code of Ukraine, which is
currently under active development, the institute
of exemption from criminal liability must find its
place. One of the important components of this
institute should be the release of a person from
criminal liability in connection with the transfer of

the person on bail. The law should stipulate that the
entity that takes a person on bail may be a collective
of a legal entity or its separate subdivision, and a
labour collective established by an individual
entrepreneur (if the accused is a member of the
relevant collective).

The list of surety subjects may be extended by
the legislator with persons who are trustworthy and
particularly trusted. Such persons, when applying
to the court with a petition, they must undertake
written obligations, the content of which is subject to
explicit legislative regulation (with a mandatory list
of specific control measures to monitor the behaviour
of the person released from criminal liability).
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m AHoTamig. MeTa [OCTiJXeHHA — BHU3HAYEHHs MOXJIMBOCTI 3BiJIbHEHHs 0cOoOU Bif KpumiHaabHOI
BiAmoOBiasIbHOCTI y 3B’A3Ky 3 Nepefavyelo Ha NOPYKU iHIIOMY Cy0’e€KTy, KpiM KOJIEKTHMBY MiAIIpHEMCTBA,
yCTaHOBU, opraHi3ail (3okpema, TpyJ0BOMY KOJIEKTHUBY, copMoOBaHOMY Di3NYHOI0 0COOO0I0 — NigIpHEMIIEM),
a TaKOX BHCYHEHHA BiMOBiAHUX MPOMO3UIIiil OO0 BAOCKOHAJIeHHA 3aKOHOJAaBCTBA YKpaiHU. MeTomoJIoris.
MeTOom0/IOTiYHOI0 OCHOBOIO JOCJTiIXeHHA € AdiaJleKTUKO-MaTepialiCTUYHUI MeTO[ HAyKOBOTO Mi3HaHHA
COLiaJIbHO-TIPABOBUX fABHIN, a TaKOX 3araJbHOHAYKOBi Ta creliajibHi MeTOAU IOPUANYHOI HAayKH, a caMme:
CUCTEMHO-CTPYKTYPHUHN, TOPiBHAJIBHO-NPABOBUM, JIOTiKO-IOPUAWUYHUNI (JOTMAaTUYHUMI), CTATUCTUYHUI.
HaykoBa HOBU3HaA 3[AiiICHEHOTO MAOCJIi[XEHHA IMOJiAraE B [OBeJeHHI MOXJIMBOCTI B MeXax YHHHOTO
3aKOHOJABCTBA 3BUJIBHUTHU 0COOY BiJ KpHMMiHaJbHOI BiANOBiJaJIbHOCTI Ta MepedaTU Ha NMOPYKU TPYHOBOTO
KOJIEKTUBY, copmMoBaHoro GizsnuyHow 0co600 — MiANpUEMIIEM, a TaKOX B OOIPYHTYBaHHi OOI[iJIBHOCTI
30epexxeHHs1 iHCTUTYTy 3BiJIbHEHHA BiJi KpMMiHaJIbHOI BiAMOBimasbHOCTI. Lleli iHCTUTYT 0OOB’A3KOBO Mae€
6yt B HOBOMYy KpuMiHa/jpHOMY KOJeKci YKpaiHM, IO HUHI 3HaXOAUTBbCA Ha CTafil aKTHMBHOI PO3pPOOKU.
OpHi€o 3 1Oro BaXXJIMBUX CKJIAIOBHUX Ma€ CTaTU 3BiJIbHEHHA 0COOU Bifi KpUMiHAJIbHOI BiANOBiAJIbHOCTI y
3B’A3KY 3 Ilepejadvelo il Ha MOpPyKU. BoHOUYac y 3aKOHi CJIi/l BCTAHOBUTH, IO Cy0’€KTOM, AKHUI Gepe ocoly
Ha MOPYKH, MOXe OyTH KOJIEKTUB IOPHUANYHOI ocobu abo I OKpeMoro MiApO3fiay, a TaKoX TPyAOBUH
KOJIEKTUB, chopMoOBaHUM Pi3MIHOI0 0COO0I0 — migIpUEMIIEM (KO OOBUHYBauYE€HUH € YJIEHOM BifIIOBiTHOTO
KOJIEKTUBY). BucHOBku. [lepesiik cy0’eKTiB MOpPyYHUTEbCTBA 3aKOHOAABELlb MOXeE PO3LIMPUTH, 30KpeMa
ocobamu, fAKi 3aCIyroByIOTh Ha MOBipy 1 0COGJIMBY AOBipy. 3BEpPTalOUHCh 0 CYAY 3 KJIOMOTAaHHAM, BOHU
MaloTh B3ATU Ha cebe MMCbMOBi 3000B’A3aHHA, 3MiCT AKUX HiJJIATa€ 4iTKOMY 3aKOHOAABYOMY YHOPMYBAHHIO (3
000B’A3KOBUM IepeslikoM KOHKPETHUX KOHTPOJIbHUX 3aXO/iB 3i COCTEpeXeHHs 3a OBEeAiHKOI0 3BiJIbHEHOT'O
Bif KpMiHaIBHOI BiZIITOBiAaIBHOCTI)
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rocrofaploBaHHsA; I0puAnYHa ocoba; piznuHa ocoba; miAnprUeMenb
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